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1.
Purpose

1.1
To ensure that loss of income is minimised, by following a clear, precise procedure for collection of Service Charges.

1.2
To provide a common working practice across the Group.

2.
Scope

2.1
The Director for Operational Support and Service Development shall be responsible for the implementation and review of the procedure.

2.2
The Customer Service Manager, Income Team Leaders, Charge Setting and Income Collection Team Leader, Case Management Officers- Income, Assistant Case Management Officers-Income shall be responsible for operating this procedure.

3.
References

a)
Landlord and Tenant Act 1985

b)
Landlord and Tenant Act 1987

c)
Commonhold and Leasehold Reform Act 2002

d)
Housing Act 1996

e)
Law of Property Act 1925

f)
Continuous Improvement Policy 
g)
Residents with Individual Needs Policy 

4.
Definitions

4.1
In the context of this Policy, Service Charge arrears means monies due to Harvest Housing Group from leaseholders, ie Right to Buy owner-occupiers.

a)
ACMO refers to Assistant Case Management Officer – Charge Setting

b)
CMO refers to Case Management Officer – Charge Setting

c)
CSO refers to Customer Support Officer

d)
LVT refers to Leasehold Valuation Tribunal

5.
Risk Factor

5.1
The risk factor from failure to control service charge arrears is high.

5.2
Financial Risk

a)
Failure to control arrears means direct loss of income to the Group.

b)
Failure to prepare court action correctly can require the payment of unnecessary court and legal costs.

5.3
Risk to the Reputation of the Group

Failure to comply with legal requirements can lead to the Group appearing unprofessional.

6.
Process

6.1
The ACMO/CMO Charge Setting shall be responsible for calculating the annual charge, based on actual costs incurred to the property/scheme during the previous financial year, plus a standard charge due in advance of the following year’s charges.

6.2
The ACMO/CMO Charge Setting shall issue an invoice, statement and accompanying letter to the leaseholder and a copy will be forwarded to the relevant Neighbourhood to be retained on the house file.  

6.3
The Charge Team will be responsible for debiting the charge to each individual account for their area of responsibility.

6.4
Throughout this process, if a leaseholder is vulnerable, the CMO shall ensure that support and appropriate methods of communication are utilised.  This may include home visits, translation services, agency referrals/support, etc.

7.
Recovery of the Service Charge

7.1
Copies of the annual invoice, etc, shall be passed to the relevant CMO for the property/scheme, within two weeks of date of issue.


Payment is due, in full, within 28 days of issue.  The CMO shall diary first action to commence six weeks after date of issue of the invoice.  During this period the CMO shall check the current status of each account to establish how each leaseholder pays their charge and shall take the appropriate action ie issue an amended bank standing order or direct debit with a covering letter to the leaseholder or advise by letter to increase payments.


As per the terms of the lease every effort must be made by the CMO to ensure the leaseholder clears the service charge in full and should establish from the leaseholder if they are not able to clear the debt within the required 28 days.


The CMO shall ensure that outstanding arrears are calculated at this stage into any arrangement for weekly/monthly payment, the aim being to clear the account before further charges are added in the next financial year.

7.2
The CMO shall issue letter (Appendix 1), followed after fourteen days by letter (Appendix 2).  Where, after issue of Appendix 1 an arrangement is made to pay by instalment, which is subsequently breached, the CMO shall issue letter (Appendix 1A) followed by letter (Appendix 2) where appropriate.

7.3
Where there is no response to letter Appendix 2 the CMO shall visit the leaseholder to:


a)
Obtain payment in full or


b)
Obtain written agreement to the charge and make an arrangement for clearance of the debt by a given date (Appendix 3).


The CMO shall endeavour to obtain payment in full by the financial year-end, The CMO shall make every effort to ensure that the account is cleared before the addition of further charges the following year.


Written agreement to the charge should be obtained, or, if refused, the leaseholder must be advised to put their objections in writing stating which part of the charge they disagree with and why.  A time should be stipulated for this documentation to reach the CMO - ten days being a reasonable length.


The CMO shall confirm in writing within three days the agreed repayments terms or the action taken to resolve a disputed charge.

7.4
In such cases where the charge is paid by regular weekly/monthly instalment, the CMO shall monitor the account regularly each week/month to ensure payment is made on time.  Where payment is missed a letter asking for payment to be brought up to date, within a specified time, shall be issued (Appendix 1A).

7.5
Where it has been impossible to speak face to face with the leaseholder, either because of lack of access or refusal by the leaseholder to permit discussion the CMO shall issue a final letter (Appendix 4) advising the possibility of action in the County Court (Small Claims Court).

7.6
At the first lapse of an agreed payment the CMO shall write to the leaseholder asking for payment to be brought up to date.  Should there be no response to this the CMO shall issue (Appendix 5).


In the event of their being a mortgage/loan in place for the purchase of the property then the CMO shall apply to the Lender using (Appendix 6) and including copies of the invoice/s, breakdown of charge, and leaseholder’s agreement to the charge.

7.7
Recovery Options for Non-Payment


(i)
Where the charge is agreed by the leaseholder, application should be made by the CMO to the leaseholder’s Lender for payment.


(ii)
Where the charge is agreed by the leaseholder, but the Lender refuses to settle or there is no current lender then an application should be made by the CMO to the County Court.  The Group can seek possession by forfeiture or alternatively start a small claims debt action.


(iii)
Where the charge is disputed, the CMO should obtain written details from the leaseholders, clearly stating which items are disputed, and why.  This should then be taken up with the relevant department, with a request that the leaseholder be advised in writing within 14 days, and a copy sent to the CMO.


(iv)
Where the charge is not agreed, and no reason is given for dispute or non-payment the CMO should raise this with a Team Leader who may instruct the Group’s Solicitor to apply to the Leasehold Valuation Tribunal for a determination.  (See 6.3.16) The Group can instead start a small claims debt action for judgment, rather than forfeiture.

(v)
Once a determination by the Tribunal has been agreed, the Group’s Solicitor will make application to both the leaseholder and the Lender for payment.  Should payment still be withheld a Section 146 Notice shall be served, which gives further 28 days in which full settlement should be made.  Should the charge remain outstanding once the 28 days have elapsed, the Group’s Solicitor can commence Forfeiture proceedings in the County Court.

(vi)
The CMO may choose to instruct a debt recovery company to pursue the non-payment with the tenant.

8.
Forfeiture Process

8.1
Forfeiture and recovery of Possession is the final sanction for a landlord whose tenant is in breach of the lease, including for non-payment of service charges. The procedure is generally started by the service of a notice under section 146 of the Law of Property Act 1925. Following the Commonhold and Leasehold Reform Act 2002 a Landlord cannot serve a S146 Notice unless the tenant has agreed or admitted the breach or the arrears or the matter has been determined by a LVT. 

8.2
The tenant’s admission or the LVT’s determination is not simply that the tenant is in breach by being in arrears but that the amount of the service charge subject to arrears is payable (Section 81 of the Housing Act 1996).

8.3 
No application can be made for Forfeiture if the matter has been or is about to be determined by arbitration or a court. Therefore consideration needs to be given when agreeing what means of recovery to pursue.

8.4
Once an LVT has delivered its decision, it becomes final once four weeks have passed and the order made by the LVT may be enforced by application to the County Court

8.5
The CMO shall discuss with the Team Leader-Income Collection/Charge and/or Income & Charge Manager to decide what action should be taken to recover the debt.  The type of action will depend on whether it is the intention of the Group to apply for forfeiture of lease.  In most instances this would not be the Group’s intention and it would therefore be most cost-effective to obtain payment via small claims action in the County Court, at a very small charge to the Group, compared with Tribunal fees (maximum £500 plus Solicitor’s fee), for Forfeiture costs (legal fees).

8.6
A request to proceed with Forfeiture must be authorised by the relevant Regional Regeneration Manager/Operating Unit Manager/Neighbourhood Manager or Leasehold Manager before proceeding. 

9.
County Court: Procedure

9.1
As the cost to the Group will generally be initially £150 (Court issue fee) this method of obtaining judgment is particular cost-effective.

9.2
After written notification to the leaseholder (Appendix 4), the CMO shall obtain form N1 (Specimen 1) from the local County Court (no charge for the forms) and shall confirm the amount of fee payable (dependent on the amount of the claim).  The CMO shall complete a Cheque Request form, payable to HM Paymaster General (HMPG), for the fee stated or use the Court impress account if such an account exists.

Alternatively the CMO can make a claim on line to the small claims Court via the internet using www.moneyclaim.gov.uk but the following needs to be applicable:

 INCLUDEPICTURE "https://www.moneyclaim.gov.uk/csmco/images/spacer.gif" \* MERGEFORMATINET 
	 The claim is for a fixed amount of money (no more than £99,999.99)

	 The claim is against no more than two defendants

	 We have an address in England or Wales where documents can be delivered

	 All defendants have an address in England or Wales where documents can be delivered

	 We have an e-mail address for the court to send us updates


9.3
On receipt of the cheque from Finance, the CMO shall complete forms N1, and take/send 3 copies to the Court with payment.  Where there is more than 1 tenant a further copy for each subsequent tenant must be sent to Court.  The Court will issue each and provide the CMO with a sealed Summons.  The Court must be asked to serve the Summons.

9.4
A Notice of Issue form will be supplied by the Court.  This acts as the Group’s receipt for payment and provides the Case Reference number.  The Court will post a copy of the summons and a reply form to the ‘defendant’ (leaseholder).  The defendant has 14 days in which to return the form.  The 14 days start on the day after the defendant receives the summons.

9.5
The Court will advise the CMO of the date on which the defendant receives the summons.  It will be either shown on the notice of issue or provided on a Notice of Service.

10.
Upon Receipt of Summons by Leaseholder


The defendant leaseholder will:


(i)
ignore the summons or

(ii)
send a copy of form N9A to the Court agreeing that they owe the money or

(iii)
Send a copy of form N9B to the Court disputing the amount of money owed (either in part of fully) or


(iv)
pay the amount in full.

11.
No Reply to Summons


The CMO shall complete from N205A (attached to bottom of notice of issue) and shall forward it to the court.  The CMO shall keep a copy on the house file.  This is a request for entry of judgment.

12.
N9A - Agreement of Claim


The CMO shall, on receipt of form N9A via the Court, study the details carefully and decide whether or not to accept the defendant’s offer of payment.  


If the Offer is accepted, the CMO shall complete form N205A and forward to the court, asking for judgment to be entered upon the terms offered.  


If the offer is not accepted the CMO shall complete form N205A stating reasons for refusal.  A ‘judgment of determination’ will then be made by the Court, on form N30(2), and copied to the CMO and the defendant.  


In both instances, the CMO should take a copy of form N205A and retain on the house file.


The CMO may object to the amount of money the defendant should pay, as decided upon by the Court.  In such cases the CMO should complete form N244 requesting a decision by the District Judge.  This form must be returned to the court within 14 days of receipt of form N30(2).

13.
N9A and N9B - Part Admission


Forms N9A&B will be returned by the defendant to the court.  The Court will send copies of these forms to the CMO, together with form N225A.


The CMO shall carefully study the reasons given for partial agreement of the amount owed and will discuss with the Team Leader or Line Manager whether or not there are reasonable grounds for accepting part payment.  Almost all cases will be “clear cut” ie no grounds for dispute as works were completed for which a service charge has been legitimately raised.  However, where the leaseholder disputes the charge on the grounds that certain works were not carried out as per the contract eg grounds maintenance - number of grass cuts per year, the CMO shall investigate this with the department involved before taking further legal action.


Form N225A shall be completed by the CMO, either accepting the leaseholder’s offer of part payment or rejecting it.  Once completed and copied it should be taken to the court.  A “judgment by determination” will again be entered and notified to the leaseholder on form N30(2) and copied to the CMO.


If the CMO disagrees with the amount of judgment granted application to the District Judge should be made using form N244.

14.
District Judge


The CMO and defendant will be given an appointment with the District Judge, which will be held in his/her chambers.   There will be no-one else present.  The CMO shall take prepared notes detailing the amount of service charge, the breakdown, copy invoice, correspondence etc, and the action taken to obtain payment.  The CMO should be clear of his/her reasons for refusing the defendant’s offer of payment.


The District Judge will advise both parties of the decision reached, and confirmation will follow on form N30(3).


At this stage an Order for judgment will be in place.

15.
Non-Payment of a Court Order


Should the leaseholder fail to make payment as outlined in the order the CMO shall apply to the Court for further action, using one of the following methods:


1.
Warrant of Execution (Specimen 2)


2.
Garnishee


3.
Attachment of Earnings (Specimen 3)


4.
Charging Order


In most instances a Warrant of Execution or Attachment of Earnings will be sought  (see Specimen 2 & 3).  Again, a Court fee is required.


It is the responsibility of the Court to enforce judgment, upon suitable recommendations/request for action from the CMO.

16.
Where Agreement to the Charge Cannot be Obtained


Where agreement to the charge cannot be obtained the CMO may, after consultation with the Team Leader-Income Collection or Line Manager, instruct the Group’s Solicitors to apply to the Leasehold Valuation Tribunal for a determination, or can apply for judgment as outlined above.

17. 
Leasehold Valuation Tribunal - Procedure on Dealing with Individual and Group Disputes


a)
An individual tenant or a group of tenants paying a variable service charge, or the landlord can apply for a determination of reasonableness of charges.  This action can be taken for costs, which have already been incurred, and those payable before costs are incurred.


b)
The Tribunal process can be used to determine reasonableness for a group of applicants.  In the landlord’s case the Tribunal can determine the validity of charges for a particular scheme.


c)
No application to the Tribunal may be made in respect of any matter which has already been formally agreed by the tenant or determined by a court, or by arbitration, or has been referred to arbitration.

d)

For initial advice and model application forms contact LEASE - the Leasehold Advisory Service, 8 Maddox Street, London, W1R 9PN, Telephone number 0171 493 3116 –or www.lease-advice.org  
This procedure will be reviewed in April 2010.  [End]
Appendix 1

	Name

Address

     
     
     
	Ref

Date


Dear      
Service Charge Account
I note from our records that £          is currently outstanding on the above account.  

If you have recently made a payment to clear this debt please ignore this correspondence and accept our apologise for any inconvenience caused.

All service charge accounts should be paid within 28 days of receiving your invoice, unless a repayment pattern has been agreed.

I would, therefore, ask you to clear the above balance within fourteen days from the date of this letter.

If you cannot envisage clearing your account within the time requested, or you have previously arranged a repayment pattern, please contact me to discuss this matter further.

Yours sincerely

Case Management Officer/Leaseholder Manager

Appendix 1A

	Name

Address

     
     
     
	Ref

Date


Dear      
Service Charge Account
I note from our records that you are failing to maintain your agreed arrangement to pay £xxxxxxxxxxx    each week/month.

If you have recently made a payment please ignore this correspondence and accept our apologise for any inconvenience caused.

Kindly bring your arrangement up to date, paying £ xxxxx     within fourteen days and ensure that all future payments are made on time.

Yours sincerely

Case Management Officer/Leaseholder Manager

 Appendix 2

	Name

Address

     
     
     
	Ref

Date


Dear      
Service Charge Account
I note that there has been no response to my letter of (date) and that £        remains outstanding on the above account.

If you have recently made a payment to clear this debt please ignore this correspondence and accept our apologise for any inconvenience caused.

I must ask you to clear this amount in full within ten days or we will commence legal action to recover the outstanding monies due.

Yours sincerely

     
Case Management Officer/Leaseholder Manager

 Appendix 3

	Name

Address

     
     
     


Service Charge Account (Year)

Total amount due


£

Amount paid to date


£

Amount outstanding


£

I ........................................ (leaseholder's name), having discussed the above service charge details with my Case Management Officer/Leaseholder Manager ....................................... (name) agree the charge.

I agree to maintain weekly/monthly payment of £.............. commencing ............................., until such time as the account is clear.  

Signed ................................................. (leaseholder)

Date .....................................................

Signed ................................................. (Case Management Officer/Leaseholder Manager)
 Appendix 4

	Name

Address

     
     
     
	Ref

Date


Dear      
Service Charge Account
You will be aware from previous correspondence and my visit to your home on (date) that an amount of £        remains outstanding on the above account.  You will also be aware that this charge is due and payable within 28 days of the invoice being issued, in this instance (invoice date).

I note that you have failed to respond to my correspondence requesting settlement and/or have failed to maintain the arrangement to pay by instalments and must, therefore, advise you that it is my intention to take this matter to the County Court for an order to be made for payment.

If you have recently made a payment to clear this debt please ignore this correspondence and accept our apologise for any inconvenience caused.

Should you wish to avoid such action, kindly settle this account in full within seven days.

Yours sincerely

     
Case Management Officer/Leaseholder Manager

 Appendix 5

	Name

Address

     
     
     
	Ref

Date


Dear      
Service Charge Account
Further to my visit on (date) and your agreement to the service charge, I regret to note that you continue to fail to maintain the arrangement to clear the above account by instalments.

If you have recently made a payment to clear this debt please ignore this correspondence and accept our apologise for any inconvenience caused.

I write to advise you that it is now my intention to write to your lender for payment.  This is the first stage in proceedings to forfeit your Lease and ultimate recovery of/possession of the property.

If you wish to avoid such drastic action, kindly ensure that payment reaches this office by (date).

Yours sincerely

     
Case Management Officer/Leaseholder Manager

Appendix 6

	Solicitor's Name

Address

     
     
     
	Ref

Date


Dear      
(insert Property Address)

(insert Leaseholder's Name)
We are the freeholder of the above property, which is occupied by your borrower, (name), pursuant to a lease granted by us dated ..............  Under the terms of the lease, your borrower is obliged to pay to Harvest Housing Group rent and/or service charge.  Your borrower has failed to comply with this obligation.  At the present time, there are arrears of rent and/or service charge totalling £.............. and, unless payment is made to discharge the arrears on or before ..............., the Association intends to take steps to forfeit the lease.  We enclose a copy of the statement of account.

We have written to your borrower on numerous occasions, most recently on ................  Despite such attempts to contact your borrower, your borrower has failed to make payments to the Group.  

In the event payment is not received, we confirm we will take steps to enforce the covenant in the lease and will copy legal proceedings issued to you.  In the event you are prepared to discharge the arrears on behalf of your borrower, please revert to the Group on or before ................

Yours sincerely

Case Management Officer/Leaseholder Manager

Enc
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